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Introduction
issue of this case pertains to the characterization of the property acquired
during the marriage of Eric and Jessica. It is well-established that Eric owned a property
prior to marriage, the Johnson property. When the Johnson property was sold the
proceeds, plus an established gift from Eric's grandparents to Eric alone, was used to
purchase the Highland property. Subsequently, the Highland property was sold and
Eric's parents loaned Eric funds so that he could purchase the Gwen property.
The Gwen property was purchased with funds acquired from the sale of his
previous separate property along with monies given to him by his parents.
When escrow closed on the Gwen property a deed was recorded listing both
parties.
Jessica contends that the deed listing both parties is evidence that Eric has
forfeited any separate interest and has gifted all of his interest to the community. She also
contends that no additional elements need to be met to further support her contention
except for the deed bearing her name.
Jessica also contends that in the event the Gwen property is designated as Eric's
separate property that at the very least she is entitled to half of the community funds used
to enhance the value of said property.
This reply briefretums to the basics of this case in showing that the magistrate
court did not abuse its discretion when it ruled that there was no community interest in
the Gwen Street property but that it was Jessica who failed to provide the court
compelling evidence to demonstrate her interest.
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Standard of Review
The classification of property in a divorce proceeding involves questions
of law and fact. We review the trial record to determine whether there is substantial and
competent evidence to support the findings of fact, and whether the magistrate correctly
applied the law to the facts as found. Josephson v. Josephson, 115 Idaho 1142, 772 P .2d
1236 (1989). See Gardner v. Gardner, 107 Idaho 660,691 P.2d 1275 (Ct.App. 1984).
The division of community property is a question of discretion, guided by statutory and
case law. Donndelinger v. Donndelinger, 107 Idaho 431,690 P.2d 366 (Ct.App. 1984).
The division of community property is subject to the sound discretion of the trial
court, whose determination will be upheld on appeal in the absence of a clear showing of
an abuse of discretion. McNett v. 1\1cNett, 95 Idaho 59, 61, 501 P.2d 1059,1061 (1972).

"Commingling of separate and community property does not convert the separate
property to community property where the separate property can be identified through
either direct tracing or accounting." Baruch v. Clark, 154 Idaho 732, 302 P.3d 357, 362
(2013),.Id. (citing Houska v. Houska, 95 Idaho 568, 570, 512 P.2d 1317, 1319 (1973);
Stahl v. Stahl, 91 Idaho 794, 430 P .2d 685 ( 1967); Evans v. Evans, 92 Idaho 911, 453

P.2d 560 (1969)),
The burden of proof on the party seeking transmutation is a high one, as the Idaho
Court of Appeals describes:
"where it is asserted ... that a spouse intended to transmute property or to
make a gift, the burden is on the party urging the assertion by clear and
convincing evidence. Concomitantly, because the question of whether a
Kawamura v. Kawamura
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"clear and convincing" burden of proof has been met that is a question for
the trier of facts to decide in the first instance, the determination of the
trial judge - that a claim was not shown by clear and convincing evidence is entitled to great weight on appeal." Ustick v. Ustick, 104 Idaho 215,
222, 657 P.2d 1083 (Ct.App. 1983).
When there is conflicting evidence regarding property division, it is the
magistrate's task to evaluate the credibility of the witnesses and to weigh the evidence
presented. Desfosses v. Desfosses, 120 Idaho 354,815 P.2d 1094 (Ct.App. 1991).
The Magistrate's Findings of Fact will be upheld if they are supported by
substantial and competent evidence. Smith v. Smith, 124 Idaho at 436, 860 P.2d at 639
(1993).
The magistrate judge, although recommended, is not required to cite authority and
identify legal rules and principles for its conclusions or reasons. Josephson, v.
Josephson, 115 Idaho 1142, 772P.2d 1236 (1989).

Kawamura v. Kawamura
Appellant Eric Kawamura's Reply Brief
Page 6 of 12

Argument
A. The elements required by Idaho law establishing transmutation of
separate interest to community interest have not been met by
Jessica.

In Winn v. Winn, 105 Idaho 811, 673 P .2d 411 (1983), involving a property
purchased some months after the marriage using separate property of the husband, the
Court considered a variety of factors to be considered in the absence of the parties'
"actual, articulated intent": (1) whether the community was liable for payment on the
loan; (2) the source of the payments toward the loan; (3) the basis of credit upon which
the lender relied in making the loan; (4) the nature of the down payment; (5) the names
on the deed; and (6) who signed the documents of indebtedness. Id. at 814-15, 673 P .2d
at 414-15. This Court explained:

"(t]he presence or absence of any or all of the above listed factors is relevant in
determining the character of the credit by which a loan is obtained. None is conclusive.
We deliberately refrain from selecting one item as dispositive. Such an approach is too
rigid in light of our ultimate purpose of determining the likely intent of the spouses and in
consideration of the highly individualistic and often complex fact situations
presented." Id. at 815,673 P.2d at 415.

The fact that Winn involved the purchase of new property rather than the question
of whether existing property was transmuted does not change the analysis here. Winn was
clear in its holding that evidence beyond the deed itself could be introduced to determine
Kawamura v. Kawamura
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even where that determination might differ from the language
the deed.

We recognize that some of our cases have employed language that would suggest
the opposite conclusion. In Hall v. Hall, this Court stated that "[ w ]here the language of a
deed is plain and unambiguous, the intention of the parties must be determined from the
deed itself, and parole evidence is not admissible to show intent." 116 Idaho at 484, 777
P.2d at 256; see also Dunagan v. Dunagan, 147 Idaho 599,603,213 P.3d 384,388
(2009); Bliss, 127 Idaho at 174, 898 P .2d at 1085. However, these statements have
obscured decisions that are otherwise consistent with the rule expressed today.
Jessica has not provided any additional, compelling evidence beyond the deed
itself to substantiate the removal of Eric's separate interest.
Based upon the ruling of the magistrate court it can only be concluded that there
was a consideration of all evidence presented when making its ruling and that the
magistrate court found the necessity to look beyond the deed itself.

B. The elements required by Idaho law establishing that the community is
due reimbursement from separate property interest because of
enhanced value of the separate property have not been met by Jessica.

In Johnson it states when community labor or funds enhance the value of separate
property, the amount of the enhancement is community property for which the
community is entitled to reimbursement. Martsch v. Martsch, 103 Idaho 142, 645 P.2d
Kawamura v. Kawamura
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882 (1982).
attributable to

measure of reimbursement is the

in value of the property

community contribution, not the amount of the community contribution

itself. Id. The party seeking reimbursement has the burden of proving that the community
expenditures have enhanced the value of the separate property. Suter v. Suter, 97 Idaho
461, 546 P.2d 1169 (1976).
Idaho law establishes that if community funds or contributions enhance the value
of separate property the community should be reimbursed for such enhancements.
However it is also established that more is needed to establish the amount of
reimbursement if such reimbursement is appropriate.
The rules governing the expenditure of community funds on separate property are
that the natural increase in the value of a spouse's separate property during the marriage is
generally not community property. Hiatt v. Hiatt, 94 Idaho 367,487 P.2d 1121 (1971)
However, when community efforts, labor, industry, or funds enhance the value of
separate property, such enhancement is community property for which the community is
entitled to reimbursement. The measure of reimbursement for community expenditures
on separate property is the increase in value of the property attributable thereto, not the
amount or value of the community contribution. Hooker v. Hooker, 95 Idaho 518, 511
P.2d 800 (1972); Suter v. Suter, 97 Idaho 461,546 P.2d 1169 (1976); Tilton v. Tilton, 85
Idaho 245,378 P.2d 191 (1963).
The determination of value is within the discretion of the trial court and will not
be disturbed on appeal if it is supported by substantial, competent evidence. Tilton v.
Tilton, supra, and Hooker v. Hooker, supra.
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The measure of the reimbursement for community expenditures on separate
property is the increase in value of the prope1iy attributable thereto, not the amount or
value of the community contribution. Suter, supra; Hiatt v. Hiatt, 94 Idaho 367,368,487
P.2d 1121, 1122 (1971)
As demonstrated in this case and supported in Josephson, Hooker, Suter and

Tilton that it is not the amount of community funds contributed but it is the enhanced
value derived from that contributed amount. Per se, the reimbursement is not calculated
simply by the division of the specific amount contributed, but by the demonstration of
such enhancements and the valuation thereof..
Further, the party seeking such reimbursement to the community carries the
burden of demonstrating that the community expenditures have enhanced the value of the
separate property, and the amount of the enhancement. Hooker v. Hooker, 95 Idaho 518,
521,511 P.2d 800, 803 (1972).
As in Suter, evidence was presented showing community expenditures made on
the separate property, but no evidence of the amount of increase in value of the property
attributable to the community expenditures was provided. Without evidence to
demonstrate the amount of enhancement resulting from community contributions, the
district judge correctly concluded the community was not entitled to reimbursement for
contributions to the separate real property. Suter is on point here.
Additionally, the loan given to Eric from his parents is an unsecured loan. It was
ascertained through the merits of Eric alone. This loan was not to the community and it
was not secured.
Kawamura v. Kawamura
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Bliss the community contributed to the pay-down of a loan that was unsecured.
As in this case, the loan from

parents is also not secured. As a result, the

community contributions consisted, at best, in the pay-down of Eric's unsecured loan. As
such and following Bliss, there is no attributable enhancement that can be derived from
the payment of this unsecured loan.
Jessica did not meet the elements of showing an enhancement. As referenced
above, more is necessary to demonstrate a value than allocating the dollar-for-dollar
amount contributed by the community as an equivalent to a value of an alleged
enhancement.
The elements to support reimbursement are not presented.

Kawamura v. Kawamura
Appellant Eric Kawamura's Reply Brief
Page JI of 12

CONCLUSION

prays that this court affirmed the findings

the magistrate court as

stated:
1. That the magistrate court correctly recognize the characterization of
the properties at North Johnson, Highland Street, and Gwen as Eric
separate property with no interest to the community.
2. That the magistrate court was accurate in its findings that any
community money paid to reduce the home loan balance did not
enhance the value of the Gwen property, on the contrary that property
depreciated in the community has no interest.
RESPECTFULLY SUBMITTED this 15th day of October, 2014.

SHAWN ANDERSON
Attorney for the Appellant
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